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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 

 
 

 1.  TIME:  9:00   CASE#: MSC13-00690 
CASE NAME: THOMAS VS. BALBOA INSURANCE CO 
HEARING ON DEMURRER TO  4th Amended COMPLAINT 
FILED BY BALBOA INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Defendant’s demurrer is sustained without to amend as to the Second, Third, and Fourth 
Causes of Action.  Defendant shall file an answer on or before March 5, 2018. 
 
The Second, Third, and Fourth Causes of Action exceed the scope of plaintiff’s leave to amend, 
as specified in the Court’s ruling on defendant’s motion for judgment on the pleadings.  (See 
Harris v. Wachovia Mortgage (2010) 185 Cal.App.4th 1018, 1022-23.)  The Court previously 
ruled that plaintiff could allege ”one breach of contract cause of action” for a partial refund of her 
insurance premium, and that “[p]laintiff shall not include any other claims in the further amended 
complaint.”  Plaintiff’s opposition argument, that this ruling allowed plaintiff to assert three new 
fraud causes of action, is disingenuous. 
 
The sole surviving cause of action is for breach of contract, and this cause of action is limited to 
the theory that defendant breached the contract by failing to refund plaintiff a portion of her 
pre-paid insurance premium when her car was totaled.  Paragraph “a” of the prayer for relief, 
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on page 22 of the Fourth Amended Complaint, states the amount of the refund that plaintiff 
believes she is due on the surviving refund claim, namely $379.33. 

 

  

 2.  TIME:  9:00   CASE#: MSC14-01319 
CASE NAME: KEYS VS. BYRD 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY JAMES BYRD 
* TENTATIVE RULING: * 
 
Defendant’s motion to set aside the default and default judgment is granted.  Defendant shall 
file his proposed answer on or before March 5, 2018.  The basis for this ruling is as follows. 
 
CCP 425.11.  Plaintiff was required to serve defendant with a statement of damages “before a 
default may be taken.”  (Code Civ. Proc., § 425.11, subd. (c).)  Personal service was required.  
(Id., subd. (d).) 
 
Plaintiff attempted to serve defendant with a statement of damages on October 2, 2017.  
(Dudensing Dec., Exh. “F”.)  However, this attempted service was made at a Green Street 
address in San Francisco, and defendant alleges that he has at all pertinent times resided at a 
Taraval Street address.  (Byrd Dec., ¶ 1.)  Further, plaintiff took defendant’s default only three 
days later, on October 5, 2017, and the Court finds that, even if service had been valid, three 
days’ notice would not have given defendant a reasonable opportunity to appear and defend this 
action.  The default was therefore invalid, and must be set aside. 
 
In light of this ruling, the Court need not reach other possible grounds for setting aside the 
default and default judgment. 
 
Attorney Fees.  Because the default and default judgment are being set aside based on 
plaintiff’s failure to comply with the pertinent statute, rather than defendant’s excusable neglect, 
there is no basis for awarding plaintiff attorney fees associated with the default. 
 
Exhibits.  Plaintiff shall properly tab his exhibits in all future filings; the exhibits to plaintiff’s 
late-filed opposition declaration were not tabbed.  (See, Cal. Rules of Court, rule 3.1110, 
subd. (f).  See also, Local Rule 3.42, subd. (3).) 
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 3.  TIME:  9:00   CASE#: MSC15-01952 
CASE NAME: FRANK McGUIRE VS. THOMAS BRENKLE 
HEARING ON MOTION TO COMPEL COMPLIANCE WITH SUBPOENA 
FILED BY FRANK J. MCGUIRE, BETHANIE A. McGUIRE 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion to compel production of subpoenaed documents is denied without prejudice. 
 
This case involves both a dispute between neighbors about property rights, and a dispute over 
plaintiffs’ purchase of the property involved.  Plaintiffs served a subpoena on J. Rockcliff, Inc., a 
real estate brokerage firm, for documents relating to two other identified potential buyers of the 
property, and the reasons why those sales did not go through.  Plaintiffs reason that there may 
be relevant information in the documents concerning knowledge or disclosure of the alleged 
problems with the property. 
 
Plaintiffs acknowledge that they did not serve any Notice to Consumer on the putative buyers 
under Code of Civil Procedure § 1985.3.  They state conclusorily that real estate brokers are not 
within the list in § 1985.3(a)(1) of the kinds of businesses whose records would constitute 
“personal records”, thus calling for Notices to Consumers.  But that list includes “anyone 
authorized by this state to make or arrange loans that are secured by real property”, which the 
Court believes is routinely true of real estate brokers.  The Court further notes that there are two 
other included categories of businesses typically involved in realty transactions (title companies 
and escrow agents), adding credence to the conclusion that the section is intended to include 
real property purchases. 
 
This denial is without prejudice to renewal if plaintiffs serve another subpoena properly 
supported by Notices to Consumer, and Rockcliff again fails to comply.  The Court notes that 
neither Rockcliff nor any defendant has made any opposition to this motion. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-00821 
CASE NAME: PRUITT VS. KAISER 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY ALLEN WAYNE PRUITT 
* TENTATIVE RULING: * 
 
The motion has been withdrawn by the moving party. Accordingly, it is off calendar. 
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 5.  TIME:  9:00   CASE#: MSC16-00821 
CASE NAME: PRUITT VS. KAISER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Counsel to appear for CMC.  CourtCall acceptable. 

 

  

 6.  TIME:  9:00   CASE#: MSC16-00960 
CASE NAME: MILLER VS. ALVARADO 
HEARING ON MOTION FOR ENTRY OF JUDGMENT 
FILED BY SALLY MILLER 
* TENTATIVE RULING: * 
 
Plaintiff Sally Miller’s motion to enforce settlement pursuant to Code of Civil Procedure § 664.6 
is granted.  Plaintiff shall submit an appropriate order and judgment. 

Code of Civil Procedure § 664.6 explicitly provides statutory authorization for the entry of 
judgment upon a stipulated settlement by means of a noticed motion. In acting upon a § 664.6 
motion, the trial court must determine whether the parties entered into a valid and binding 
settlement of all or part of the case. In making this determination, trial judges, in the sound 
exercise of their discretion, may receive oral testimony or may determine the motion upon 
declarations alone. Corkland v. Boscoe (1984) 156 Cal.App.3d 989. A court’s power to make 
factual determinations under Code of Civil Procedure § 664.6 (entry of judgment pursuant to 
settlement), is generally limited to whether the parties entered into a valid and binding 
settlement agreement. Judgment may be entered under § 664.6 whether or not the parties are 
complying with the terms of the agreement. Viejo Bancorp, Inc. v. Wood (1989) 217 Cal.App.3d 
200. 

There is no dispute that the parties entered into a settlement agreement following mediation of 
the underlying dispute. It is also undisputed that the terms of the settlement agreement provided 
that if either of the properties (one in Santa Cruz, the other in Hawaii) was not sold within 180 
days of the effective date of the agreement, Plaintiff would have the right to have entered 
stipulated judgment for the full principal obligation plus interest. Defendant does not dispute that 
he has not complied with the terms with respect to the sale of the two properties. As a 
consequence, he is in breach, and the Plaintiff is entitled to her stipulated judgment. 
 
Defendant filed opposing papers quite late, and without any convincing excuse.  Even if 
accepted, however, defendant’s arguments would not suffice to defeat the motion. 
 
Defendant concedes that he has not complied with the terms of the settlement agreement, and 
that plaintiff is therefore entitled to judgment based on the plain terms of the agreement.  He 
argues, however, that the settlement agreement must be “rescinded or reformed” because of 
material misrepresentations supposedly made concerning the state and value of the Hawaii 
property.  “Reformation” is not a relevant concept here, as the Court would have no basis for 
remaking the parties’ contract for them.  Hence, the contention must be (at best) one for 
rescission on grounds of fraud. 
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In the first place, this contention is not properly presented as a response to a § 664.6 motion.  A 
proceeding to enforce a settlement agreement under § 664.6 is summary in nature.  This is not 
the setting in which to make a collateral attack on a settlement agreement that defendant 
acknowledges having made, on the basis of factual assertions never previously part of the case.  
If defendant thought he had grounds to rescind the settlement agreement for fraud, he should 
have filed appropriate offensive papers to seek that relief.  He has had plenty of time and 
opportunity to do so. 
 
If the sole objection to defendant’s position were procedural, that might call for giving defendant 
a suitable further opportunity to pursue his relief.  Based on defendant’s present papers, 
however, it would be pointless to do so, and inappropriate to delay entry of judgment for plaintiff.   
Procedure aside, defendant makes no case for the rescission he says he seeks. 
 
Plaintiff argues that the condition of the Hawaii house is beside the point, because the 
settlement agreement also requires defendant to sell the Santa Cruz house and he has not 
done so.  Plaintiff points out that any problems with the Hawaii house would not present any 
excuse for nonperformance as to Santa Cruz.  Plaintiff’s argument on this point is misdirected.  
The settlement agreement itself brooks no “excuses” for nonperformance, and hence it is 
immaterial whether the Hawaii situation would or would not “excuse” a Santa Cruz 
nonperformance.  But if (hypothetically) defendant had a valid ground for rescinding the 
settlement agreement as a whole, he would not need any other excuse for nonperformance.  If 
he were entitled to rescind the agreement, he would be entitled to rescind the entire agreement 
– and his contractual obligation to sell the Santa Cruz property would vanish with the settlement 
agreement. 
 
Defendant, however, presents no prima facie case for rescission.  In the first place, to show that 
the settlement agreement was induced by fraud, defendant would have to adduce assertedly 
fraudulent representations made during the mediation.  Any such evidence, however, would be 
categorically barred by Evidence Code § 1119.  Defendant seems to contemplate an evidentiary 
hearing about what was or was not said and relied on at the mediation.  Such a hearing is 
exactly what § 1119 is intended to prevent. 
 
If there were representations material to the deal, it was incumbent on defendant to see to it that 
those representations were included in the settlement agreement.  He does not suggest that 
anything of the kind is found in that document.  If anything, the agreement contemplates that 
plaintiff would have only very limited responsibility for the condition of the Hawaii property. 
 
In any event, defendant’s declaration does not identify any particular misrepresentations or 
omissions that plaintiff is supposed to have made at the mediation.  Instead, he relies on a 
series of emails between himself and his brother (not a party here) during the period from 
August to November 2017.  Even if those statements could be imputed to plaintiff, they cannot 
possibly have fraudulently induced a settlement agreement reached in March 2017. 
 
In sum, it appears that defendant now wants out of the settlement agreement because, he says, 
it doesn’t work for him now due to what he claims were his erroneous assumptions about the 
state of the Hawaii property.  That, however, is neither a ground for rescinding the settlement 
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agreement, nor a ground for “reforming” it, nor a ground for denying the present motion to 
enforce it. 
 
Finally, the Court also notes that the declarations of defendant and Donna Duryea do not 
comply with CRC 3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.  Counsel is 
directed to review these rules and comply with them as to any future filings.  Failure to do so 
may result in rejection or disregard of nonconforming papers. 

 

  

 7.  TIME:  9:00   CASE#: MSC16-01130 
CASE NAME: HILL VS. DIASDEALECRIM 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

 8.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. ALI HASSAN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY RH INVESTMENTS INC. 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera showing of the grounds for withdrawing. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. ALI HASSAN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY PACIFIC FINANCIAL CA LLC 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera showing of the grounds for withdrawing. 
 

  

10.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. ALI HASSAN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY PREMIER ESTATES INC. 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera showing of the grounds for withdrawing. 
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11.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. ALI HASSAN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY CHRISTINA BOOMERSHINE 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera showing of the grounds for withdrawing. 

 

  

12.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. ALI HASSAN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ANTON DANILOVICH 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera showing of the grounds for withdrawing. 

 

  

13.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. ALI HASSAN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ALI HASSAN 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera showing of the grounds for withdrawing. 

 

  

14.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. ALI HASSAN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY DIABLO VALLEY GROUP LLC 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera showing of the grounds for withdrawing. 
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15.  TIME:  9:00   CASE#: MSC16-01439 
CASE NAME: DOUGLAS TAYLOR VS. RICKY HOWARD 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY REBECCA BACHMEIER 
* TENTATIVE RULING: * 
 
Defendant Rebecca Bachmeier moves to set aside the default and default judgment entered 
against her.  There is in fact no default judgment; the case has not progressed that far yet.  The 
docket computer shows that Bachmeier’s default was entered on November 23, 2016, though 
that document is missing from the file, having apparently been misplaced by the clerk’s office. 
 
The motion is denied. 
 
In the first place, this motion has itself not been served on anyone, as the law requires.  Without 
service on opposing parties, the motion cannot be considered.  (At the last court date in the 
case, the Court noted that and asked defendant Howard to convey to Bachmeier that she had to 
serve her motion.) 
 
There is no point in putting the motion over for service, however.  Served or not, the motion is 
entirely insufficient on its face.  A proof of service of summons was filed in this case, showing 
substituted service on August 11, 2016 on a Jane Doe at the address used by Bachmeier on her 
present motion.  In her motion papers, she checks the box on a printed form indicating that she 
received no actual notice of the suit.  Her accompanying declaration, however, is left entirely 
blank, other than her typed name and handwritten signature.  It contains no factual statements 
whatsoever.  The declaration thus provides neither any evidence to support her assertion of not 
having received notice, nor any factual rebuttal of the proof of service previously filed. 
 
Nor does the motion purport to state any other possible grounds for relief, such as reasonable 
neglect. 
 
The Court further notes that Bachmeier is also named as a cross-defendant in two cross-
complaints filed in this case, one by defendant Lichtle and one by defendant View Park.  As far 
as the Court can see in the file, however, neither of those cross-complainants has filed a proof 
of service on Bachmeier. 
 

  

16.  TIME:  9:00   CASE#: MSC16-02080 
CASE NAME: MORALES VS. CC INTERFAITH 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CONTRA COSTA INTERFAITH HOUSING 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion for summary judgment is granted.  The Court has previously 
granted defendant’s motion to deem matters admitted, as a result of plaintiff’s failure to respond 
to requests for admission.  The matters thus admitted are entirely sufficient to defeat each of 
plaintiff’s causes of action. 
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17.  TIME:  9:00   CASE#: MSC16-02080 
CASE NAME: MORALES VS. CC INTERFAITH 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
In light of the grant of summary judgment for the only defendant in this case (line 16), the case 
management conference is vacated. 

 

  

18.  TIME:  9:00   CASE#: MSC17-00989 
CASE NAME: ANTONIO MARTINEZ VS. SAVE MART 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ANTONIO MARTINEZ 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera showing of the grounds for withdrawing. 
 

  

19.  TIME:  9:00   CASE#: MSC17-01900 
CASE NAME: UFCW VS. MIDTOWN FOOD STORES 
HEARING ON MOTION TO CONFIRM ARBITRATION AWARD & FOR ATTORNEY FEES 
FILED BY UFCW-NORTHERN CALIFORNIA EMPLOYERS 
* TENTATIVE RULING: * 
 
The unopposed petition to confirm arbitration award is granted.  Petitioner must prepare and 
present a judgment thereon. 
 
However, petitioner’s request for an award of attorney fees is denied.  Petitioner bases the 
request solely on Labor Code § 1128(b), authorizing a fee award “where a party to a collective 
bargaining agreement appeals the decision of an arbitrator regarding disputes concerning 
the collective bargaining agreement”.  No party has “appealed” the arbitrator’s decision here.  
The statute on its face does not apply to a petition to confirm an arbitration award, especially an 
unopposed petition. 

 

  

20.  TIME:  9:00   CASE#: MSL17-03399 
CASE NAME: MERRICK BANK VS. JOHNSON 
HEARING ON MOTION FOR JUDGMENT ON PLEADINGS 
FILED BY MERRICK BANK CORPORATION 
* TENTATIVE RULING: * 
 
This motion has been superseded by an amended motion noticed for March 9. 
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21.  TIME:  9:00   CASE#: MSL17-03769 
CASE NAME: CAPITAL ONE VS. JONES 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Off calendar.  There is no proof that this motion was served on defendant. 

 

 

22.  TIME:  9:01   CASE#: MSC16-00260 
CASE NAME: WANG VS STATE OF CALIFORNIA 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY STATE OF CALIFORNIA, 
ACTING BY AND THROUGH 
* TENTATIVE RULING: * 
 
On February 9, 2018, this matter came on for hearing before this Court. Prior to that hearing, the 
Court posted a tentative ruling granting summary judgment in favor of the State of California on 
the ground that the evidence presented negated the element of causation.  

Following oral argument, the Court concluded that the State had not carried its burden on the 
element of causation sufficient to warrant a grant of summary judgment. The Court’s prior 
tentative ruling focused on the fact that both the pedestrian and the driver had stated that there 
were no obstructions to their views. At argument, however, plaintiff persuasively pointed out that 
the evidence on which the Court relied concerned visibility to the crosswalk itself, but did not 
address the issue of whether a pedestrian approaching the crosswalk could see, or be seen by, 
an approaching vehicle in sufficient time to allow either to avoid collision. On the latter issue, 
the State’s supporting evidence did not establish the absence of a disputed factual issue for 
the jury. 

However, the State sought summary judgment on grounds other than causation; the Court’s 
previous tentative ruling and the February 9 hearing were confined to addressing causation. 
The Court now addresses and tentatively rules on the issues other than causation. 

Design Immunity 

Design immunity is an affirmative defense provided by Government Code § 830.6. The State 
must plead and prove each element of design immunity, or it does not apply. Cameron v. State 
(1972) 7 Cal.3d 318, 325; Martinez v. County of Ventura (2014) 225 Cal.App.4th 364, 373. 

The elements of the defense of design immunity are (1) a causal relationship between the plan 
or design and the accident; (2) discretionary approval of the plan or design prior to construction; 
and (3) substantial evidence supporting the reasonableness of the plan or design. Hampton v. 
County of San Diego (2015) 62 Cal.4th 340, 343. If there are any fact disputes, a jury decides if 
the State has met the first two elements of design immunity; a determination pertaining to the 
third element is reserved for the Court. Cornette v. Dept. of Transp. (2001) 26 Cal.4th 63, 74-75; 
Alvis v. County of Ventura (2009) 178 Cal.App.4th 536, 550. 

In deciding the motion, the Court is required to “bear in mind the rationale underlying the theory 
of design immunity.” Ramirez v. City of Redondo Beach (1987) 192 Cal.App.3d 515, 524-25. 
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That is, the judicial branch is not to review the discretionary decisions of public officials in whom 
the function of making such decisions has been vested. Id. 

The State contends that it is entitled to summary judgment because design immunity applies in 
this case. The Court considers below each of the three prongs the State must prove in order to 
be entitled to design immunity. 

Causal Relationship Between the Plan or Design and the Accident 

The State correctly observes that it may rely on the operative complaint to establish a causal 
relationship between the plan or design and the accident. Fuller v. Dept. of Transp. (2001) 89 
Cal.App.4th 1109, 1114; Grenier v. City of Irwindale (1997) 57 Cal.App.4th 931, 941. The State 
argues that the operative complaint makes clear that this prong is met. Wang does not argue to 
the contrary.  

The Court has reviewed the operative first amended complaint. Paragraphs 16 and 17 
demonstrate the causal relationship prong has been met. Specifically, paragraph 17 of the 
operative pleading says that the dangerous conditions are (1) the presence of vegetation 
obstructing the sightlines of both drivers and pedestrians; (2) the presence of a “Do Not 
Enter/Wrong Way” sign obstructing the sightlines of both drivers and pedestrians; and (3) the 
placement of the marked pedestrian crosswalk at the bottom of the offramp. The Court 
concludes that the undisputed evidence demonstrates there is a causal relationship between the 
plan or design and the accident at issue. 

Discretionary Approval of the Plan or Design Prior to Construction 

To meet this element, Government Code § 830.6 requires that the plan or design be approved 
before construction by “an employee exercising discretionary authority to give such approval or 
where such plan or design is prepared in conformity with standards previously so approved.” 
This simply means “approval in advance of construction by the legislative body or officer 
exercising discretionary authority.” Ramirez, 192 Cal.App.3d at 526. 

Here, there were four separate plans: the 1967 construction plans, the 1984 construction plans, 
the 1996 construction plans, and the 2000 construction plans. The Court reviews each of them 
in turn. (The Court notes here that Wang makes reference to a 2006 plan, but the exhibit she 
points to is the same as the 2000 plans. The Court refers to those plans as the 2000 plans.) 

i. The 1967 Plans 

It is undisputed that generally speaking, the 1967 plans reflect the State’s reconstruction of the 
subject interchange from a half clover leaf configuration to a four quadrant clover leaf with 
collector roads. (State’s UMF No. 3; Wang’s Separate Statement in Opposition (“Opp. Sep. 
Stmt.”) No. 3.) Similarly, it is undisputed that the 1967 plans were approved and signed by a 
number of engineers. (UMF No. 16; Opp. Sep. Stmt. No. 16.) 

Wang disputes a few of the facts related to the 1967 plans, but her dispute can be summed up 
thus: Wang says that the 1967 plans do not show the specific location of the do not enter/wrong 
way sign, but rather call for the general placement of signs near the end of the ramp (Opp. Sep. 
Stmt. Nos. 4, 13-15, 125); and that the 1967 plans do not show the subject crosswalk. (Opp. 
Sep. Stmt. Nos. 12, 126, 136.) By extension, the location of the crosswalk in relation to the signs 
is not shown. (Opp. Sep. Stmt. No. 127.) Wang also says that the 1967 plans do not show the 
subject vegetation. (Opp. 2:14-15; Opp. Sep. Stmt. No. 128.) 
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ii. The 1984 Plans 

It is undisputed that in 1984, the wrong way signing package at the subject location was 
modified. (Opp. Sep. Stmt. No. 47.) It is undisputed that the 1984 plans were approved by 
registered engineers with discretionary authority to do so, and that the plans were developed in 
accordance with the standards and policies in effect at the time. (Opp. Sep. Stmt. Nos. 58-59.) 

Again, Wang says that the 1984 plans do not show the specific location of the sign. (Opp. Sep. 
Stmt. Nos. 53, 68, 130.) Wang also contends that the subject crosswalk is not contained in the 
1984 plans, and so by extension the location of the crosswalk in relation to the do not 
enter/wrong way sign is not contained in the plans, and that the subject vegetation is not 
contained in the 1984 plans. (Opp. 2:17-23; Opp. Sep. Stmt. Nos. 131, 132, 133, 136.) 

iii. The 1996 Plans 

It is undisputed that in 1996, the wheelchair ramps and the crosswalk at the subject location 
were modified. (Opp. Sep. Stmt. No. 69.) The crosswalk was moved approximately ten feet to 
the south (further up the off-ramp); this was the design in place at the time of the accident. (Opp. 
Sep. Stmt. Nos. 73, 74.) It is undisputed that the 1996 plans were approved by registered 
engineers with discretionary authority to do so, and that the plans were developed in 
accordance with the standards and policies in effect at the time. (Opp. Sep. Stmt. Nos. 75, 76, 
140.) It is undisputed that the painted crosswalk marks the shortest crossing path and improves 
the pedestrian’s ability to see oncoming traffic, thereby reducing the potential for pedestrian/auto 
conflicts. (Opp. Sep. Stmt. No. 83.) 

Wang’s position is that the do not enter/wrong way sign is not shown on the 1996 plans (Opp. 
2:25-26; Opp. Sep. Stmt. Nos. 137, 142), the location of the crosswalk in relation to the sign is 
not shown on the 1996 plans (Opp. Sep. Stmt. No. 138), and that the subject vegetation is not 
shown on the 1996 plans. (Opp. Sep. Stmt. No. 139.) 

Wang further says that the design and specific configuration of the ramp, including the signs, 
painted crosswalk, and the wheelchair ramps that resulted in obstructed sightlines was not 
approved by engineers with discretionary authority to sign the plans. (Opp. Sep. Stmt. No. 148.)  

iv. The 2000 Plans 

It is undisputed that in 2000, the subject offramp, including the crosswalk at issue, was overlaid 
with 1.75 inches of asphalt concrete as part of a larger overlay project along Highway 24. (Opp. 
Sep. Stmt. Nos. 84, 86.) Likewise undisputed is that the previously existing pavement 
delineation—which was the pavement delineation in place at the time of the accident in this 
case—was replaced in kind. (Opp. Sep. Stmt. Nos. 87-88.) The 2000 plans were approved by 
registered engineers who had discretionary authority to do so. (Opp. Sep. Stmt. No. 89.) 

Similar to the other plans, Wang says that the do not enter/wrong way sign was not shown on 
the 2000 plans (Opp. Sep. Stmt. No. 157), the location of the crosswalk in relation to the sign 
was not shown (Opp. Sep. Stmt. No. 158), and the subject vegetation was not shown on the 
2000 plans. (Opp. Sep. Stmt. No. 159.) 

v. Analysis 

Wang’s opposition on this element argues that the State has failed to submit a plan that 
contains the injury-producing features. Grenier v. City of Irwindale (1997) 57 Cal.App.4th 931, 
940-941 stands for the proposition that “the injury-producing feature must have been part of the 
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plan approved by the governmental entity.”  Wang says that the dangerous condition was the 
“convergence of several features of the subject property.” Specifically, she contends that the 
sign, the placement of the crosswalk in relation to the sign, and the vegetation “combined to 
create a dangerous condition.” According to Wang, no plan has been produced that 
incorporates all three of these features. As Grenier points out, “[d]esign immunity does not 
immunize decisions which were not made.” Id. at 940. The corollary to this statement is that 
design immunity does immunize decisions which were made. 

In its reply, the State argues that there is no requirement that all the purportedly dangerous 
components of the intersection be included in a single plan.  

Wang has cited no case that says that for design immunity to apply, each purportedly 
dangerous condition or component must be included in a single plan. Rather, the Court 
considers that the focus of the analysis is on whether a decision was made with respect to each 
purportedly dangerous component. That is, the Court must determine whether the undisputed 
evidence demonstrates that each purportedly dangerous feature of the property was given 
discretionary approval by someone with the authority to do so. If each purportedly dangerous 
feature of the property was approved by someone acting within his or her authorized discretion, 
the second prong of design immunity is met. If not, then the defense of design immunity fails. 

With respect to the sign, the State first points to its UMF No. 15. UMF No. 15 says paragraph 17 
of the Sams declaration addresses the sign, and that sheet 314 (of the 1967 plans) shows the 
installation of the sign and its specific location. In his declaration, Mr. Sams says “Sheets 308 
and 314 are the details for installing the wrong way sign package that was initially installed on 
this project. Detail “D” references the subject location on sheet 308. Sheet 314 shows the 
original sign installation with “DO NOT ENTER” and “WRONG WAY” signs on the left and the 
right side of the ramp.”  

Wang disputes this, saying that the specific location of the sign is not shown on the exhibit. She 
points to paragraph 24 of the declaration of Mr. Manjarrez, and the deposition of Mr. Au-Yeung 
(the State’s person most qualified witness concerning signs) to support this contention.  

A review of Detail “D” on sheet 308 suggests specific locations for the signs on either side of the 
road.  

However, Mr. Manjarrez says unequivocally:  

[T]he sightline obstruction caused by the [signs] was a result of the specific 
location at which it was installed. None of the as-built plan sets address the 
specific location for this sign; the as-built plans call for the general placement of 
the signs near the end of the ramp. Most notably, the as-built plans for Contract 
No. 04-164304 dated July 1996 fail to show the existing location of the [signs] 
when the wheel chair ramps were constructed and the crosswalk was relocated. 

(Manjarrez Dec. ¶ 24.) 

Roland Au-Yeung, the State’s person most qualified witness concerning the do not enter/wrong 
way signs, testified that the 1984 plans showed only “a general area where the sign should be 
placed” and that the 1984 plans do “not have the specific reference or tie to the location of the 
sign.” (Au-Yeung Dep. 152:21-153:4.) 

The State’s reply does not address this testimony and the factual dispute it appears to create; 
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namely, whether the specific location of the sign, and its location in relation to the subject 
crosswalk, was reviewed and approved prior to construction.  

If the specific location of the sign was shown on the plans, then it would appear that its location 
was reviewed and approved. If the location of the sign was not shown on the plans, then it might 
be that it was not reviewed and approved. As stated above, there is no immunity for a decision 
that was not made. Grenier, supra, 57 Cal.App.4th at p. 940.   

The evidence is in conflict. Mr. Sams says the plans show the specific location of the sign. Mr. 
Manjarrez says they do not. Mr. Au-Yeung also says that at least the 1984 plans (as set forth 
above, the 1984 plans appear most pertinent to the sign) do not show the specific location of the 
sign. On summary judgment, it is not for the Court to weigh the declaration testimony of Mr. 
Sams against the declaration testimony of Mr. Manjarrez and/or the deposition testimony of Mr. 
Au-Yeung and value one over the other; that is a function for the finder of fact at trial. E.g., 
Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 840 (“trial court may not weigh 
evidence in the manner of a fact finder to determine whose version is more likely true. Nor may 
the trial court grant summary judgment based on the court’s evaluation of credibility.”). 

Wang contends that the specific location of the sign, and the location of the sign in relation to 
the crosswalk, constituted a dangerous condition of public property. It cannot be said for certain 
that any official with authority to do so exercised any discretion on that point, because there is a 
fact dispute concerning what, precisely, is contained in the design plans that were approved. 
Design immunity does not extend to decisions that were not made. Grenier, supra, 57 
Cal.App.4th at p. 940. 

Substantial Evidence Supporting the Reasonableness of the Plan or Design 

Here, the State must “present substantial evidence of the reasonableness of the approved 
design.” It is for the Court (not the jury) to determine if substantial evidence supporting the 
reasonableness of the plan or design has been presented. Laabs v. City of Victorville (2008) 
163 Cal.App.4th 1242, 1263.  

In making this decision, the Court must “determine whether there is any substantial evidence 
upon the basis of which (a) a reasonable public employee could have adopted the plan or (b) a 
reasonable employee could have approved the plan or design or the standards therefor.” Id. 
(citation and ellipses omitted). 

But as described above, the State does not present undisputed evidence that requires the 
conclusion that the purportedly dangerous condition was given discretionary approval prior to 
construction. Accordingly, design immunity does not apply as a matter of law on the present 
record. The Court does not know whether the State will present the affirmative defense of 
design immunity at trial, and if so, what evidence will be adduced at trial on that point, or how (if 
at all) that evidence will differ from what has been presented here. Thus, the Court declines to 
rule on the substantial evidence element of the State’s design immunity defense at this time. It 
suffices to say that at this stage of the litigation, the affirmative defense of design immunity does 
not apply to preclude a trial, because the State has failed to meet all three elements, as it must. 

On the basis that the affirmative defense of design immunity applies to bar this action, the 
State’s motion is denied. 

In light of the Court’s conclusion concerning the inapplicability of design immunity (at least at 
this juncture), the Court need not address the question of whether the State had, and then 
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subsequently lost, design immunity.  

Dangerous Condition 

To prevail on her dangerous condition cause of action, Government Code § 835, the relevant 
jury instruction, and prevailing authority require Wang to prove each of the following: 

1. That the State owned or controlled the property; 

2. That the property was in a dangerous condition at the time of the incident; 

3. That the dangerous condition created a reasonably foreseeable risk of the kind of injury 
that occurred; 

4. That negligent or wrongful conduct of the State’s employee acting within the scope of his 
or her employment created the dangerous condition or that the State had notice of the 
dangerous condition for a long enough time to have protected against it; 

5. That Wang was harmed; and 

6. That the dangerous condition was a substantial factor in causing Wang’s harm. 

(Gov. Code § 835; CACI 1100; Cordova v. City of Los Angeles (2015) 61 Cal.4th 1099, 1105.) 

As an alternative to the design immunity defense, the State says that it is entitled to summary 
judgment because Wang cannot prove all of the elements set forth above. 

A dangerous condition is defined as “a condition of property that creates a substantial (as 
distinguished from a minor, trivial, or insignificant) risk of injury when such property … is used 
with due care in a manner in which it is reasonably foreseeable that it will be used.” Gov. Code. 
§ 830(a); Metcalf v. County of San Joaquin (2008) 42 Cal.4th 1121, 1131. 

As the State notes, the existence of a dangerous condition is ordinarily a question of fact. It may 
be resolved as a matter of law only if reasonable minds can come to only one conclusion. Zelig 
v. County of Los Angeles (2003) 27 Cal.4th 1112, 1133. 

First, the State addresses the third element set forth above and says that the accident site did 
not present a substantial risk of injury when used with due care. Second, the State addresses 
the fourth element set forth above and argues that Wang cannot prove either that a negligent 
act or omission of a State employee created a dangerous condition or that the State had actual 
or constructive notice of any alleged dangerous condition. 

Substantial Risk of Injury When Used With Due Care 

The State’s position is that because there is no record of similar accidents at the subject 
location, there is no substantial risk of injury under Government Code § 830(a). The State cites 
Mixon v. Pacific Gas & Electric (2012) 207 Cal.App.4th 124, for the proposition that one similar 
accident in the preceding eight years did not create a triable issue of fact as to whether a 
dangerous condition existed. It is undisputed that here, no accidents involving pedestrians 
occurred at the subject location in the ten years preceding the accident in this case. (Opp. Sep. 
Stmt. No. 113.) Mixon does not go as far as the State contends, though.  

In Mixon, the trial court had granted summary judgment in favor of the State. Id. at p. 129. In 
that case, it was the plaintiff who had offered evidence of prior accidents in an effort to 
demonstrate that there was a triable issue of fact on the question of the existence of a 
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dangerous condition. With respect to evidence of prior accidents, the First District Court of 
Appeal first discounted much of plaintiff’s evidence of prior accidents, because those accidents 
were dissimilar to the accident at issue. Id. at p. 138. The court then found that evidence of one 
similar accident did not “prove a dangerous condition” or “show that the intersection was in a 
dangerous condition.” Id. at p. 138.  

Mixon stands for the proposition that a single similar accident—when offered by a plaintiff to 
demonstrate the existence of a dangerous condition—is not sufficient to raise a triable issue 
with respect to the existence of a dangerous condition of public property. It does not stand for 
the proposition that if the State offers evidence that no similar accidents have occurred in the 
previous ten years—as is true here—that there is no dangerous condition as a matter of law. 

The difference is between a plaintiff seeking to use a single accident as his only proof that there 
is a dangerous condition, versus a defendant seeking to use the absence of accidents to prove 
that there is not a dangerous condition. Mixon establishes that the former tactic doesn’t work. 
But other cases establish that the latter tactic doesn’t work either. For example, in Lane v. City 
of Sacramento (2010) 183 Cal.App.4th 1337, the court said: 

It is true, as the city argues … that the absence of other similar accidents is 
relevant to the determination of whether a condition is dangerous. But the city 
cites no authority for the proposition that the absence of other similar accidents is 
dispositive of whether a condition is dangerous, or that it compels a finding of 
nondangerousness absent other evidence. 

Id. at p. 1346; citations and quotation marks omitted, emphasis in original. 

Even a case cited by the State on this topic is in accord. In Salas v. Dept. of Transp. (2011) 198 
Cal.App.4th 1058, the court said “evidence that no other collisions involving pedestrians had 
occurred in a 10-year period … is not dispositive on the issue of dangerousness.” Id. at 1071.  

The State also cites (but does not really discuss) Antenor v. City of Los Angeles (1985) 174 
Cal.App.3d 477, 481-82, and Sambrano v. City of San Diego (2001) 94 Cal.App.4th 225, 243 on 
this point. Neither of those cases compels a different conclusion. Sambrano is inapposite; it 
says that the lack of similar injuries in the previous five years was relevant to showing that the 
city was not on notice. Id. at 243. And relevant to this discussion, Antenor can be read to say 
that accident history is a relevant consideration; it does not say accident history is dispositive on 
the question of dangerousness. 

In its reply, the State cites two additional cases on this point: McKray v. State of California 
(1977) 74 Cal.App.3d 59, 62-63 and Callahan v. City and County of San Francisco (1971) 15 
Cal.App.3d 374. While the opinion noted the lack of prior accidents, McKray did not rely on 
accident history to affirm the judgment in favor of the City. Rather, it relied on the fact that the 
driver had run some 22 feet off the road to find that no risk of injury existed to one using the 
road with due care in a manner in which it was reasonably foreseeable that it would be used. In 
Callahan, the judgment rested on the City’s contention that (1) the sole cause of accident was 
the negligence of the drivers involved (it was undisputed that the driver was drag racing his car) 
and (2) design immunity. Id. at 376-77. Thus, any discussion of accident history was dicta.  

The accident history evidence offered by the State is insufficient to compel the Court to deviate 
from the normal rule that the existence of a dangerous condition is a question of fact for the jury. 
On the ground that the accident and usage history establish that a reasonable jury could not find 
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that the subject location presented a substantial risk of injury when used with due care, the 
motion is denied.  

Creation of Dangerous Condition or Notice of Alleged Dangerous Condition 

As the State concedes, to prevail, Wang need only prove either that the State created the 
dangerous condition via negligent or wrongful conduct or that the State had notice of the 
dangerous condition with sufficient time to correct it. See Curtis v. State of California (1982) 128 
Cal.App.3d 668, 693 (proving either a negligent act or notice is sufficient). It follows, then, that if 
triable issues remain on either ground, the motion must be denied. As it must to prevail on its 
motion, the State takes the position that Wang cannot prove either.  

i. Creation of Dangerous Condition 

 The State concedes that it “created” the dangerous condition, in that it built the roadway at 
issue. (Motion 18:22-23.) However, the State correctly observes that Wang also must establish 
that its employee acted negligently or wrongfully. Metcalf, supra, 42 Cal.4th at p. 1135. 

The State’s argument on this point is sparse. It says two things. 

First, it says that the design of the crosswalk and roadway features at issue in this case met or 
exceeded the State standards in effect at the time the projects were approved, and therefore 
were reasonable. The State then cites UMF Nos. 16-108. (Motion 18:22-27.) 

Second, it says that because it is undisputed that there were no accidents in the ten years 
preceding the subject accident, the State did not create a dangerous condition. 

The Court is taken aback at an unspecified citation to 92 facts. Surely it is not the State’s 
contention that each of the 92 facts cited support the proposition that the design of these 
features met or exceeded State standards. Surely it is not the State’s contention that each of the 
92 facts cited support the proposition that the design was reasonable.  

In any event, the State concedes that it created the condition. The question remaining is 
whether it did so negligently or wrongfully.  

The Court has already discussed accident history above. It suffices to restate the conclusion: 
accident history is a relevant, but not dispositive, consideration.  

Other than accident history, the State has not made a cogent, specific argument as to why the 
Court ought to conclude, as a matter of law, that the State did not act negligently or wrongfully in 
creating the condition. The Court is unaware of any authority that suggests that determining 
whether the State created the condition negligently would not be a question for the jury to 
decide (as would be the case in any other context where a party is alleged to have acted 
negligently). Certainly the State has not cited any such authority. Indeed, the authority the Court 
has located holds the opposite: “In sum, we conclude that negligence under section 835, 
subdivision (a), is established under ordinary tort principles concerning the reasonableness of a 
defendant’s conduct in light of the foreseeable risk of harm.” Metcalf, 42 Cal.4th at 1139. 

The Court concludes that the State has not met its burden of demonstrating that the undisputed 
evidence compels a conclusion that the State did not act negligently or wrongfully in creating the 
purportedly dangerous condition at issue. It will be for a finder of fact to decide if the State’s 
conduct in creating the purportedly dangerous condition in this case was not negligent or 
wrongful. 
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Because there is a triable issue of fact as to whether the State’s conduct in creating the 
purportedly dangerous condition was negligent or wrongful, and Wang can prevail by proving 
either that the State negligently or wrongfully created the dangerous condition or had notice of 
the dangerous condition in time to remedy it, the motion on this ground is denied. 

ii. Notice 

The State recites the standard for notice in dangerous condition cases. (Motion 18:12-21.) But 
the State provides no argument or evidence concerning the notice it received or did not receive, 
its conduct following any notice it did receive, or any other argument or evidence bearing on 
notice. In addition to the discussion above pertaining to negligent or wrongful creation of a 
dangerous condition, the Court finds that the State has failed to carry its burden on the notice 
point, as well. That provides a separate and independent basis for denying the motion. See, 
e.g., Rule of Court 3.1113(a) (lack of a memorandum supporting an argument may be construed 
as an admission that the argument lacks merit). 

With respect to the objections to evidence, none of the evidence objected to was material to the 
Court’s disposition of the motion. Accordingly, the Court declines to rule on them. Code of Civil 
Procedure § 437c(q). 

The State’s motion for summary judgment is denied. 

 

  

23.  TIME:  9:01   CASE#: MSC16-01171 
CASE NAME: DEL BECCARO VS. O’HANRAHAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY DR. STEVEN S. JACOBS 
* TENTATIVE RULING: * 
 
This is a medical malpractice action.  Defendant Jacobs moves for summary judgment.  The 
motion is denied for a surprisingly simple reason:  Jacobs has not meaningfully filed either his 
motion or his supporting papers.  There is, almost literally, nothing in the file to rule on. 
 
The summary judgment motion present in the file is labeled as the “Public Redacted Version”.  A 
great deal of it – whole pages at a time – is simply blacked out.  Moreover, from what can be 
read in the moving papers, it appears that Jacobs bases his motion principally on the 
declaration of his expert, Dr. Bickler.  But the Bickler declaration has not been filed at all – not 
even in a “public redacted version”.  It just plain isn’t there.  It’s not in the court file, and there is 
no indication in the computer that it was ever proffered for filing or lodging in any form. 
 
The Court infers that what Jacobs thinks he is doing is redacting some of the pertinent argument 
– and most if not all of the pertinent evidence, including both Bickler’s declaration and 
supporting medical records – under the authority of a stipulated protective order.  The Court is 
aware that the parties stipulated to, and the Court (Judge Spanos) signed, this protective order, 
which purported to authorize filings of materials that the parties had designated as “confidential” 
simply on the strength of the protective order itself, without further court order or review and 
without any showing of good cause. 
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The most obvious problem with this approach is that Jacobs simply hasn’t carried it out.  Jacobs 
has not lodged, let alone filed, any unredacted originals (or copies) of any of his papers.  There 
is no indication that the Court can see that Jacobs has ever attempted to lodge or file any 
unredacted versions of these documents.  The Court assumes they physically exist, 
somewhere, and indeed it appears that plaintiff has received a copy of them – but they do not 
exist in any location accessible to this Court.  The Court cannot consider the content, 
admissibility, or persuasiveness of briefs and declarations that the moving party has not 
presented to the Court. 
 
If that were the only snag in Jacobs’s filing, it could likely be addressed by continuing the motion 
and directing Jacobs to present the material tardily.  But there is a more fundamental problem:  
This is all illegal.  California Rule of Court 2.550(c) states that records are presumed to be open 
unless confidentiality is required by law.  Rule 2.551(a) states, “A record must not be filed under 
seal without a court order.  The court must not permit a record to be filed under seal based 
solely on the agreement or stipulation of the parties.”  Rule 2.550(d) provides that a court order 
permitting documents to be filed under seal must make certain factual findings.  The Court ought 
not to have approved and signed the parties’ stipulated protective order to the contrary – but no 
such protective order can justify this violation of the CRC.  Parties to a lawsuit are free to 
stipulate to pretty much anything they want to as to the handling of discovery materials.  But 
they cannot stipulate to filing materials in the Court’s files under seal.  That requires a showing 
of good cause and a further court order, specific to the materials sought to be sealed. 
 
And while the Court is not now ruling sight-unseen on an unmade application for a sealing order, 
the Court does remark that there is no obvious justification for sealing any of the materials 
withheld here.  They reportedly consist of medical records and an expert doctor’s opinion.  
None of that seems likely to satisfy the requirements of CRC 2.550.  From what the Court knows 
at this point, there is no better reason for treating all this material as “confidential” than 
simply that the parties have stipulated to designate it so.  That, however, is exactly what CRC 
2.550(a) forbids. 
 
All this is not just a matter of form and public access; it has direct relevance to the substance of 
this motion.  Assuming arguendo that Bickler’s unfiled declaration would suffice to meet the 
moving defendant’s opening burden on summary judgment (which we cannot know without 
seeing it), the summary judgment motion would likely end up turning mainly on the admissibility 
of the declaration of plaintiff’s counter-expert, Dr. Fullerton.  Defendant objects to Fullerton’s 
testimony on two principal grounds.  The first, that he lacks the professional credentials to opine, 
can be decided (if presented again) on the case law as briefed.  The second, though, has to do 
with whether his factual underpinnings have adequate foundation for admissibility.  That may 
well turn on the content of both the missing Bickler declaration, and on the medical records that 
apparently were intended to be filed.  Those documents may or may not provide the foundation 
argued to be missing from Fullerton’s declaration.  Or, alternatively, they may reveal that 
Bickler’s own declaration suffers from the same foundational defects – which could constitute 
either defendant’s waiver of the objections, or his failure to submit admissible evidence in 
support of his motion. 
 
The Court also takes note of the fact that the present summary judgment motion has reference 
to the original complaint, but a superseding first amended complaint (FAC) has since been filed.  
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The Court has not tried to figure out whether the amendments in the FAC would make any 
difference to the summary judgment motion – though apparently Jacobs thinks they may do so, 
since he has filed a motion to strike the FAC as containing amendments against him without 
proper leave.  The Court does not know if Jacobs is in earnest about that motion, or if he simply 
thought he had to file it to preserve the viability of the present summary judgment motion.  Now 
that the summary judgment motion is being denied, however, Jacobs may want to revisit 
whether he wishes to proceed with the motion to strike, bearing in mind the usual liberality of 
courts in allowing amendments to pleadings.  In any event, if there is to be any refiling of 
summary judgment, it should be directed to the then-current state of the pleadings. 
 
Given the prospect that Jacobs may try again for summary judgment, the Court takes the liberty 
of offering some guidance to both sides as to how they can make their respective papers more 
intelligible and useful to the Court. 
 
First, as to defendant’s objections to evidence:  Defendant’s Objections are confusing.  

CRC 3.1354 (b) requires that objections be “numbered consecutively”.  Instead, defendant has 

lettered the objections and then followed that with a grid restating, but also adding to, those 

objections.  For instance, the lettered objections contain only a single objection to the Fullerton 

declaration, objection “P.”  However, the objections in the grid, which are neither lettered nor 

numbered, object to paragraphs 19, 21, 23, 24, 25, 26, 27, 28, 29, 30, and 31 of the Fullerton 

declaration.  The Court cannot tell what it supposed to be ruling on. 

 
As for plaintiff’s papers:  It is not proper form to proffer plaintiff’s own declaration repeating or 
characterizing what the underlying evidence says.  Proper procedure is to say “disputed” in the 
Separate Statement, cite the evidence, and then use an attorney or other declaration  to 
authenticate the evidence, not to restate what the deposition testimony is in a declaration, even 
if accurately.  (Evid. C. § 1523(a).)  The evidence should be argued in the Memorandum of 
Points and Authorities, not in a declaration. 

 

 

 


